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Win-Win: Adding Retirement Planning to 
Your Estate Planning Practice

RYAN D. BROWN, JD AND PAUL G. MCGILLIVRAY, JD - CONTRIBUTING GUEST WRITERS

The cover story of the May 2016 issue of the financial 
magazine Retirement Advisor is “The Boomer Estate 
Planning Boom: 9 Ways to get in on it.” The article 
addresses good reasons to prepare one’s estate plan-
ning now or update an existing plan.1 The article high-
lights traditional reasons behind estate planning. But 
it also addresses differences in our lives and values 
today. While the article has a hopeful and forward-
looking attitude, there is a problem: client motivation. 
A 2015 Harris Poll revealed that 64% of Americans do 
not have a will.2 

Why is this growing estate planning need neglected 
and how might estate planning and elder law attor-
neys increase their clientele and services? Today’s 
more sophisticated client management, media, and 
marketing technology have the potential to connect 
with Baby Boomers more effectively. Nonetheless, 
recent research from WealthCounsel suggests little 
present use of technology for marketing or client re-
lationship management.3 

It is a curious issue that Americans are not doing 
estate planning when one considers that today’s at-
torneys are more educated and technically skilled 
than ever before, cost is typically not a problem, and 
there are many more estate planning and elder law 
attorneys available today than ever before. Perhaps 
the majority of Americans are not worried about es-
tate planning because they know that only a super-
minority (much less than 1%) of Americans will pay 
the federal estate tax.4 Maybe there is no urgency be-
cause they know that many assets such as qualified 
retirement accounts, annuities, life insurance, invest-
ments, cars, and homes can avoid probate and will 

pass to their beneficiaries through operation of law 
(i.e., P.O.D., T.O.D., joint tenancy, etc.). That is not good 
news for those of us practicing estate planning. How-
ever, according to The Insured Retirement Institute, 
“Boomers are less confident than they were five years 
ago about almost every aspect of retirement.”5 That 
key finding provides us with the solution to the prob-
lem: Our particular niche of law—estate planning—
needs to evolve and broaden to include a service that 
is more correlated with estate planning than perhaps 
any other advisory service: retirement planning. 

RETIREMENT PLANNING

As discussed in more detail below, estate planning 
and elder law attorneys can offer and incorporate 
some form of retirement planning into their overall 
estate planning service in almost all states.

Clients need retirement asset protection and retire-
ment income planning more than ever before. Far few-
er private sector clients have pension income. Social 
Security is changing and will present advisement op-
portunities. Clients are typically managing their tax-
qualified retirement savings in their 401(k) plans and 
IRAs and will likely benefit from a higher protection 
orientation in their planning. Furthermore, the ma-
jority of Americans seek no professional retirement 
advice. They fear making a mistake by selecting the 
wrong advisor.6 Considering that the client is already 
seeking the attorney’s advice and counsel regarding 
estate planning, the client may be open to further ad-
vice and counsel about their retirement planning.

This estate planning attorney has the ability to bring 
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another professional service to their clients and fami-
lies.  This service includes a review of present retire-
ment and financial positions, as well as the primary 
risks to client retirement plans. Attorneys will also 
ascertain a client’s knowledge of and tolerance for 
various primary sources of risk. A common review 
of client retirement goals and retirement accounts 
will identify areas where the reduction in the risk of 
investment losses is very appropriate. Also, several 
potential risks can be met by additional guaranteed 
lifetime income. Insurance products like income and 
deferred annuities are appropriate and valuable here. 
The client’s non-financial retirement planning issues 
and decisions are matters now familiar to most estate 
planning attorneys.

Financial solutions to meeting client retirement plan-
ning needs are delivered by various insurance and in-
vestment products. Insurance solutions are conserva-
tive; it is easier to begin offering retirement planning 
services with insurance-based products only. Insur-
ance solutions fit well with the protection-oriented 
work of estate planning. It is far easier to begin by 
offering retirement solutions like fixed and income 
annuities, life insurance, and long-term care insur-
ance.  There are many good investment products for 
meeting retirement planning needs also. Securities 
and investment solutions are often more sophisticat-
ed products and they require much more substantial 
licensing and training. The estate planning attorney 
who develops a valuable retirement planning process 
could later add investment licensing and investment 
products to what value and service they bring to their 
clients.  The attorney might see this as a progression 
from estate planning service to insurance-based re-
tirement planning, with the option to progress to in-
vestment-based retirement planning if and when that 
is desired.

WHO SHOULD CONSIDER ADDING 
RETIREMENT PLANNING?

Estate planning attorneys who seek to differentiate 
their practice can add retirement planning and mar-
ket a powerful combination. Likewise, attorneys who 
want to increase revenue but who believe they cannot 
raise rates or work more hours might meet that objec-
tive by expanding into the retirement planning space. 
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On the other hand, estate planning is enough for 
many attorneys and some attorneys might add some 
other legal practice specialty before adding retire-
ment planning. Some attorneys get most of their new 
estate planning clients from financial advisors and 
fear that adding retirement planning to their practice 
is too complicated or conflicting. That position still 
might warrant further investigation, however, because 
there is great flexibility in how an attorney can imple-
ment retirement planning. 

Some attorneys might have a practice that is almost 
all crisis planning and elder law, with a clientele al-
ready deep into retirement. Attorneys in mid-sized 
and larger firms may not need to expand their client 
base or services. Some mid-sized or larger firms might 
find retirement planning to be too “outside-the-box” 
or the administration of the program or the revenue 
sharing may seem too complicated or ethically chal-
lenging. 

WHY SHOULD RETIREMENT PLANNING 
BE ADDED TO AN ESTATE PLANNING 
PRACTICE?

Incorporating retirement planning services into the 
legal practice and client value proposition is a natural 
and compatible addition to the services that estate 
planning attorneys already offer clients. We believe 
it is incumbent upon attorneys to consider the cli-
ent’s financial goals and wishes in order to create an 
adequate estate plan. If the client suffers substantial 
financial losses, the estate plan will likely not work as 
intended. Considering that the estate plan is mostly 
comprised of capital assets, it makes sense that an es-
tate planning attorney should at least be familiar with 
how financial assets work and then see that clients 
get competent recommendations regarding them. If 
an attorney adds retirement planning and financial 
services to an estate planning practice, the attorney 
will know the respective values and risks with some 
certainty because of the nature of the retirement or 
insurance assets held. 

Adding retirement planning and financial services to 
a law practice helps the attorney see the bigger pic-
ture. Traditional financial professionals rarely have the 
training or skills to ensure that a client’s financial plan 
and estate plan are properly aligned. If asked how 
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much of his estate he wishes to pass on, most clients 
will answer, “all of it.” The attorney can help those cli-
ents by identifying the ways in which their financial 
vehicles will thwart their estate planning objectives.

WHAT ARE TODAY’S RETIREMENT AND 
ESTATE PLANNING CHALLENGES?

A handful of strategies are available for estate plan-
ning attorneys who want to add retirement planning 
to their practice, based on some of the major retire-
ment planning challenges today that converge with 
clients’ estate planning issues. 

ASSET PROTECTION

Attorneys should recognize the investment and other 
risks in their clients’ retirement plans. Knowledgeable 
estate planning attorneys already incorporate stand-
alone retirement trusts into their clients’ estate plan 
when necessary to provide asset protection. Stand-
alone retirement trusts—as offered by WealthCoun-
sel—are designed to give beneficiaries the right to 
lifetime distributions in accordance with the tax rules 
while protecting the assets from the beneficiaries’ 
creditors. 

With estate planning as a protection-driven service, 
it makes sense to advise clients to increase their re-
tirement asset and retirement income protection to 
reduce the risk of planning failure. How can clients 
earn a higher rate of return without taking a greater 
investment risk? How should clients handle their “se-
quence-of-returns” risk?7 

INDIVIDUAL FINANCIAL RESPONSIBILITY

Many clients retiring now or in the next few years have 
no traditional pension, which means the great major-
ity of clients today handle the financial management 
of their own retirement assets and income. What if 
the client is using an accumulation advisor and not 
a retirement planning advisor? Retirement asset ac-
cumulation and retirement income distribution are 
different professional activities and strategies. What 
gets an individual to retirement often won’t get them 
through retirement.8 

INCREASING LONGEVITY

Many clients retiring now are likely to live more than 
thirty years in retirement. If dealing with a married 
couple, the probability that at least one of them will 
live into their nineties requires a new kind of planning. 
The estate plan needs flexibility to manage and adapt 
to the needs of this long time horizon, and the retire-
ment plan must be able to provide income to them 
both and the survivor. As clients age into a long retire-
ment, it becomes even more important to combine 
retirement planning and estate planning.9 

GOVERNMENT BENEFITS

Should an estate planning attorney be able to give 
clients advice on Social Security benefit claiming 
strategies and know the rules of income taxation that 
impact Social Security benefit taxation? What about 
income taxation and Medicare costs and Medicare 
taxes? Shouldn’t the retirement and estate plans have 
enough flexibility so that both can meet any later 
need for Medicaid or other government benefit quali-
fication?10 

HEALTHCARE AND LONG-TERM CARE 

PLANNING

Shouldn’t financial products be used with powers of 
attorney and advance directives so convalescent and 
health care needs have a combination of insurance 
and flexibility to meet client future needs? What as-
sets should be dedicated to planning for any long-
term care needs of individual clients or couples? What 
changes to healthcare or long-term care funding and 
protection might be needed in the future?11 When any 
such changes are needed, the estate planning attor-
ney should advise clients about those decisions. 

MASS AFFLUENT AND MIDDLE CLASS 

CLIENTS

Many estate planning clients are mass affluent and 
middle class clients, and they need legal protection 
for their family members and themselves in the event 
of death, disability, or any other long-term impair-
ment. These clients need wills and advance directives, 
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and many use trusts for asset control and distribution. 
For many clients today, their largest single asset class 
is qualified retirement and IRA funds. IRAs and 401(K) 
plans cumulatively represent 14 trillion in combined 
value.12 For many investors, this money is not ade-
quately managed by the estate plan. To put that into 
perspective, the Federal Reserve reports $12.5 trillion 
is in U.S. household home equity value.13 Perhaps a 
trust is used to protect and to stretch the beneficiary 
distribution of qualified assets, but how often is this 
really done? How much attention should the estate 
planning attorney give to protecting the clients’ quali-
fied assets? 

RETIREMENT PLANNING STRATEGIES FOR 
ESTATE PLANNING ATTORNEYS

In order to truly create a competent estate plan, an 
estate planning attorney must have considered the 
concerns and realities facing the vast majority of cli-
ents. When an estate planning attorney can see the 
bigger picture, the client will be happier, the heirs and 
beneficiaries will be happier, and, ultimately, the at-
torney will be happier.

There are several ways for an estate planning attorney 
to incorporate this retirement planning service into 
their current advisory value proposition:

Do-It-Yourself Strategy: The attorney can acquire his 
life insurance license or securities license. This is the 
“hard way.” Based upon experience, this is not the 
most efficient or thorough way to help clients. 

Hire an Employee Strategy: The attorney can hire an 
employee to provide this service. That is faster than a 
do-it-yourself approach, and can help both the attor-
ney and employee gain experience. It requires an in-
vestment of time and money to get started and care-
ful selection of the right employee.

Professional Referral Strategy: The attorney can refer 
all or almost all clients, perhaps those age fifty and 
older, to a retirement planning professional. This can 
be done immediately, assuming one has those refer-
ral relationships in place. This delivers experience, too, 
but this does not increase control and revenue for the 
attorney. 

Working Association Strategy: The attorney can as-
sociate with a retirement and financial professional. 

The attorney does the estate planning, and the finan-
cial professional does his or her work simultaneously. 
Revenue from the sale of any financial product would 
be shared between the attorney and financial profes-
sional, subject to ethical considerations discussed be-
low. While this strategy takes time in the beginning, 
it should generate new revenue fairly quickly. This 
working association requires the attorney to have a 
life insurance license, which is much easier than the 
bar exam and also within the general knowledge of 
most estate planning attorneys. This route also gives 
the attorney an ongoing opportunity to develop his 
or her own retirement planning learning experience. 

ETHICAL REQUIREMENTS AND 
INSURANCE COMMISSIONS

Where a fixed annuity, life insurance, or long-term 
care insurance sale is made, the commission revenue 
will be split between the attorney and the financial 
professional. As mentioned above, in order to do this, 
the attorney must be life insurance licensed. 

Attorneys have long offered ancillary, “law-related” 
services, such as title insurance, trust administra-
tion, tax preparation, accounting services, and even 
financial planning. This presents a potential conflict 
of interest that the client can generally waive with in-
formed written consent and signature. Sample client 
disclosure documents are readily available. 

Regarding any concern of splitting insurance commis-
sions, the ethics rules of state bar associations rec-
ognize the potential for client misunderstanding and 
the need for disclosure when an attorney is offering 
“law-related services.”14 This should be a face-to-face 
conversation conducted during the first client meet-
ing, allowing clients to choose not to avail themselves 
of the offered retirement planning services without 
adverse effect. 

Of course, the attorney-client privilege would apply 
to all legal advice. When so disclosed, it would not 
apply to retirement planning advice given by a non-
lawyer third party. Anything the attorney discusses 
with the client, whether estate planning or retirement 
planning, is presumed to be subject to attorney-client 
privilege. The attorney needs the client’s permission 
to share client information with any associated third-
party retirement professional. Many attorneys have 
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client engagement agreements or other documents 
that obtain this information-sharing permission. The 
financial services industry’s privacy laws and protec-
tions also apply fully to this retirement planning work. 

We would point those seeking further advice on this 
topic to a very thorough ABA Section paper Ethical 
Considerations for Attorneys Who Offer Financial or 
Insurance Products.15 That paper notes the increasing 
complexity of estate planning and income tax plan-
ning, and comments on the financial products that 
are often integrated into the planning effort, as well 
as many client’s desire for the convenience of “one-
stop shopping.” The authors agree that an attorney 
probably can sell financial and insurance products 
and services and that there are ethical issues and 
challenges to doing so. Due to the conflict of inter-
est, disclosure of the attorney’s dual role and his or 
her potential compensation are required. The client 
must give informed consent and sign off. The attorney 
should look for any other potential conflicts and con-
sequences that might arise from this dual-role situa-
tion. The client has no obligation to use the attorney’s 
offered retirement planning advice. Using a third-par-
ty retirement planning professional should lessen any 
potential confusion in the client’s mind and make it 
easier for the attorney to avoid the risk of conflicted 
advice. 

As a licensed insurance agent, the attorney should be 
on the application as co-agent. His or her commis-
sions would be paid by the insurance carrier. The at-
torney must acquire errors and omissions insurance 
for this kind of retirement and insurance business (a 
cost that could be as low as $50 per month). Work-
ing with a third-party professional should simplify the 
process for the attorney and make it more reliable 
and credible. The attorney wants an associated retire-
ment professional who is ethical and can work closely 
with other professionals. With fixed insurance prod-
ucts like annuities, life insurance, or long-term care, 
there is no market risk of loss so that is not a risk to 
the attorney. Is there a new professional malpractice 
risk here for the attorney? Based on past experience, 
we don’t think so.

Many state bar associations have ethics resources 
available by telephone, for further discussion and 
comment. In our experience, most states follow the 
principles-based approach of the ABA. We find little 

formal advice of a descriptive or prescriptive nature. 
We believe the insurance license is required to legally 
establish that side of the relationship. Some states ap-
pear to have conflict of interest rules that prohibit any 
insurance commission sharing when also acting as an 
attorney. 

MARKETING STRATEGIES FOR ESTATE 
PLANNING ATTORNEYS

Attorneys who add retirement planning to their prac-
tices might look to the same resources and organiza-
tions that serve insurance and other financial profes-
sionals when they expand into retirement planning. 
The conversation best starts with an open mind. For 
another way of looking at the business of a legal prac-
tice, see To Sell is Human.16 

The attorney should do a review of her or his current 
marketing strategy. Should the attorney create or 
enhance a website or social media presence? Many 
estate planning attorneys now do client educational 
seminar presentations, and seminar marketing is a 
particular specialty of the retirement and or financial 
marketing profession. Perhaps a new seminar would 
be much more attractive, compelling, and motiva-
tional – one where both legal and retirement plan-
ning concepts were presented together. Many good 
retirement planning professionals today are looking 
for closer working associations with estate planning 
attorneys. 

TAKEAWAYS

There are many benefits to adding retirement plan-
ning services to an established estate planning prac-
tice. Not only is the client better protected and the 
estate plan more likely to work properly, but there is 
also a new revenue stream for the attorney that can 
provide greater or better service to clients. 

There may be external and technology-driven threats 
to the traditional practice of estate planning and el-
der law. There are a few online and do-it-yourself es-
tate planning services available now and their impact 
is unknown to us. The digital and online provision of 
financial advice and investment management is a rap-
idly growing business attracting much venture capital 
to such start-ups. This digital service is also being de-



ployed by several major investment man-
agement institutions. We are referring to 
what is called “robo-advice.” Instead of a 
personal financial adviser, clients have an 
online account managed by a computer 
algorithm. This kind of financial relation-
ship probably will continue to expand. 
How long will it be until an online finan-
cial management relationship brings on-
line estate planning to the client’s laptop 
and printer? Offering a retirement plan-
ning service can help protect the attor-
ney’s market and law practice. 

When doing strategic planning, attorneys 
should look beyond the short-term hori-
zon and evaluate what else estate plan-
ning clients need and value. Adding re-
tirement planning to the attorney’s value 
proposition may be a winning strategy 
for all. For those considering this option, 
it may be very valuable talking to an at-
torney that is currently integrating retire-
ment planning into his or her practice. One 
or more of the professional associations 
for estate planning attorneys may have 
a resource to help make such a connec-
tion. You might ask other WealthCounsel 
attorneys who or what they might know 
about taking steps in this professional 
direction. The American Bar Association 
has a section on Insurance and Financial 
Planning that may be a resource, as might 
be your State Bar associations Trust & Es-
tate Planning section.  
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